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DETAILED ACTION 

Claim Objections 

1 . Claim 1 is objected to because of the following informalities: The phrase 
"performed at elevated temperature" in the third line should be changed to "performed at 
an elevated temperature". Appropriate correction is required. 

Claim Rejections - 35 USC §112 

2. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

3. Claim 1 is rejected under 35 U.S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

4. Claim 1 is indefinite because elevated temperature (a relative term of degree) is 
not defined in the specification or the claims. 

Claim Rejections - 35 USC § 103 

5. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 
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6. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1 , 148 
USPQ 459 (1966), that are applied for establishing a background for determining 
obviousness under 35 U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating 
obviousness or nonobviousness. 

7. Claims 1 -1 6 are rejected under 35 U.S.C. 1 03(a) as being obvious over Duncan 
(US 4,143,099) in view of Verlaan et al. (US 4,855,482) and The American Heritage 
Dictionary. 

8. As to claims 1 , 2 and 7-1 0, Duncan teaches a thermoplastic elastomeric (TPV) 
comprising mixing a polyolefin (polypropylene, see col. 3, line 49 and examples) and a 
rubber (EPDM, col. 3, lines 31-35 and examples) with a peroxide (see col. 2, lines 18- 
25) at elevated temperatures (such as 160 °C, see col. 3, lines 46-61). See abstract for 
an overview. Note: for the purpose of this examination, the dictionary definition of an 
increase in temperature is applied. See The American Heritage Dictionary. 

Duncan is silent on the vinyl containing peroxide mentioned in the instant claims. 
However, Duncan discloses that it may be difficult and/or dangerous to use peroxides 
with low stability at high temperatures and that higher stability peroxides at high 
temperatures are preferred. See col. 2, lines 26-27. 
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Verlaan et al. teaches the use of triazine peroxide having allyl groups such as 2- 
t-butylperoxy-4,6-diallyloxy-1,3,5-triazine (referred to in the instant application as 2,4- 
Diallyloxy-6-tert-butylperoxy- 1 ,3,5-triazine or DTBT). See abstract and example 1 . The 
peroxides are especially useful for crosslinking EPDM. See abstract and col. 3, lines 47- 
64. The peroxides are advantageous at higher temperatures, so the "peroxides may 
with advantage be used in high-melting polymers, such as elastomers, without the risk 
of premature cross-linking during the processing phase." See col. 3, lines 47-50. 

It would have been obvious to one with ordinary skill in the art at the time the 
invention was made by modifying the peroxide of Duncan with DTBT mentioned in 
Verlaan et al. because one would want to use a peroxide that is suitable for high melting 
polymers, so premature cross-linking does not occur See col. 3, lines 47-50. 

Furthermore, case law holds that the selection of a known material based on its 
suitability for its intended use supports prima facie obviousness. Sinclair & Carroll Co 
vs. Interchemical Corp., 325 US 327, 65 USPQ 297 (1045). 

9. As to claims 3-5, Verlaan et al. teaches the use of DTBT as a peroxide useful in 
the vulcanization. See above, abstract and example 1 . The relative solubility of DTBT 
is at least 1 .2 and at least equal to the solubility-parameter of the rubber as disclosed in 
applicant's specification. See paragraphs 21-24 of applicant's specification. In certain 
circumstances, references cited to show a universal fact need not be available as prior 
art before applicant's filing date. In re Wilson, 31 1 F.2d 266, 135 USPQ 442 (CCPA 
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1962). Such facts include the characteristics and properties of a material or a scientific 
truism. See MPEP § 2124. 

1 0. As to claim 6 and 1 1 , Duncan discloses dynamic vulcanization (crosslinking). 
See col. 3, line 62 through col. 4, line 15 and examples. 

11. As to claims 1 2 and 1 3, Duncan is silent on the crosslink density of the rubber in 
the TPV, determined as a gel content in boiling xylene is at least 95%. However, as 
noted above, the method of Duncan in view of Verlaan et al. is identical to the presently 
claimed, and identical methods must yield products with identical properties. 
Accordingly, the properties of instant claims 12 and 13 are assumed to be inherent to 
the method of Duncan in view of Verlaan et ai. Since the PTO does not have proper 
means to conduct experiments, the burden of proof is now shifted to applicants to show 
otherwise. In re Best, 562 F. 2d 1252, 195 USPQ 430 (CCPA 1977); In re Fitzgerald, 
205 USPQ 594 (CCPA 1980). 

12. As to claim 14, Duncan discloses that the peroxide is used in 1 wt%. See 
example 8. 

Additionally, Verlaan et al. discloses the use of the peroxide in an amount of 1-3 
wt%. See col. 4, line 12. 
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13. As to claims 15 and 16, Duncan discloses that articles can be prepared by the 
method described above. See col. 4, lines 27-28. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to MARK S. KAUCHER whose telephone number is (571) 
270-7340. The examiner can normally be reached on Monday to Thursday, 8:00 AM to 
7:00 PM EST. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Vasudevan S. Jagannathan can be reached on (571) 272-1 119. The fax 
phone number for the organization where this application or proceeding is assigned is 
571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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